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reasonable cause for failing to meet a
requirement, we will not impose the re-
lated penalty and so notify the Tribe in
writing within two weeks of such a de-
termination.

(d) If we determine that the Tribe has
not demonstrated that our original de-
termination was incorrect or that it
had reasonable cause, we will notify
the Tribe of our decision in writing.

(e) If we request additional informa-
tion from a Tribe, it must provide the
information within thirty days of the
date of our request.

§ 286.225 How may a Tribe establish
reasonable cause for failing to meet
a requirement that is subject to ap-
plication of a penalty?

(a) We will not impose a penalty
against a Tribe if it is determined that
the Tribe had reasonable cause for fail-
ure to meet the requirements listed at
§ 286.195(a)(1), § 286.195(a)(2), or
§ 286.195(a)(3). The general factors a
Tribe may use to claim reasonable
cause include, but are not limited to,
the following:

(1) Natural disasters, extreme weath-
er conditions, and other calamities
(e.g., hurricanes, earthquakes, fire, and
economic disasters) whose disruptive
impact was so significant that the
Tribe failed to meet a requirement.

(2) Formally issued Federal guidance
which provided incorrect information
resulting in the Tribe’s failure or prior
to the effective date of these regula-
tions, guidance that was issued after a
Tribe implemented the requirements of
the Act based on a different, but rea-
sonable, interpretation of the Act.

(3) Isolated, non-recurring problems
of minimal impact that are not indic-
ative of a systemic problem.

(4) Significant increases in the unem-
ployment rate in the TFAG service
area and changes in the TFAG caseload
size during the fiscal year being re-
ported.

(b) We will grant reasonable cause to
a Tribe that:

(1) Clearly demonstrates that its fail-
ure to submit complete, accurate, and
timely data, as required at § 286.245, for
one or both of the first two quarters of
FY 2000, is attributable, in significant
part, to its need to divert critical sys-

tem resources to Year 2000 compliance
activities; and

(2) Submits complete and accurate
data for the first two quarters of FY
2000 by November 15, 2000.

(c) In addition to the reasonable
cause criteria specified above, a Tribe
may also submit a request for a reason-
able cause exemption from the require-
ment to meet its work participation re-
quirements in the following situation:

(1) We will consider that a Tribe has
reasonable cause if it demonstrates
that its failure to meet its work par-
ticipation rate(s) is attributable to its
provisions with regard to domestic vio-
lence as follows:

(i) To demonstrate reasonable cause,
a Tribe must provide evidence that it
achieved the applicable work rates, ex-
cept with respect to any individuals re-
ceiving good cause waivers of work re-
quirements (i.e., when cases with good
cause waivers are removed from the
calculation in § 286.85); and

(ii) A Tribe must grant good cause
waivers in domestic violence cases ap-
propriately, in accordance with the
policies in the Tribe’s approved Tribal
Family Assistance Plan.

(2) [Reserved]
(d) In determining reasonable cause,

we will consider the efforts the Tribe
made to meet the requirements, as well
as the duration and severity of the cir-
cumstances that led to the Tribe’s fail-
ure to achieve the requirement.

(e) The burden of proof rests with the
Tribe to fully explain the cir-
cumstances and events that constitute
reasonable cause for its failure to meet
a requirement.

(1) The Tribe must provide us with
sufficient relevant information and
documentation to substantiate its
claim of reasonable cause.

(2) [Reserved]

§ 286.230 What if a Tribe does not have
reasonable cause for failing to meet
a requirement?

(a) To avoid the imposition of a pen-
alty under § 286.195(a)(1), § 286.195(a)(2),
or § 286.195(a)(3), under the following
circumstances a Tribe must enter into
a corrective compliance plan to correct
the violation:
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(1) If a Tribe does not claim reason-
able cause for failing to meet a require-
ment; or

(2) If we found that a Tribe did not
have reasonable cause.

(b) A Tribe that does not claim rea-
sonable cause will have 60 days from
receipt of the notice described in
§ 286.220(a) to submit its corrective
compliance plan to us.

(c) A Tribe that does not dem-
onstrate reasonable cause will have 60
days from receipt of the second notice
described in § 286.220(d) to submit its
corrective compliance plan to us.

(d) In its corrective compliance plan
the Tribe must outline:

(1) Why it failed to meet the require-
ments;

(2) How it will correct the violation
in a timely manner; and

(3) What actions, outcomes and time
line it will use to ensure future compli-
ance.

(e) During the 60-day period begin-
ning with the date we receive the cor-
rective compliance plan, we may, if
necessary, consult with the Tribe on
modifications to the plan.

(f) A corrective compliance plan is
deemed to be accepted if we take no ac-
tion to accept or reject the plan during
the 60-day period that begins when the
plan is received.

(g) Once a corrective compliance plan
is accepted or deemed accepted, we
may request reports from the Tribe or
take other actions to confirm that the
Tribe is carrying out the corrective ac-
tions specified in the plan.

(1) We will not impose a penalty
against a Tribe with respect to any vio-
lation covered by that plan if the Tribe
corrects the violation within the time
frame agreed to in the plan.

(2) We must assess some or all of the
penalty if the Tribe fails to correct the
violation pursuant to its corrective
compliance plan.

§ 286.235 What penalties cannot be ex-
cused?

(a) The penalties that cannot be ex-
cused are:

(1) The penalty for failure to repay a
Federal loan issued under section 406.

(2) The penalty for failure to replace
any reduction in the TFAG resulting

from other penalties that have been
imposed.

(b) [Reserved]

§ 286.240 How can a Tribe appeal our
decision to take a penalty?

(a) We will formally notify the Tribe
of a potential reduction to the Tribe’s
TFAG within five days after we deter-
mine that a Tribe is subject to a pen-
alty and inform the Tribe of its right
to appeal to the Departmental Appeals
Board (the Board) established in the
Department of Health and Human
Services. Such notification will include
the factual and legal basis for taking
the penalty in sufficient detail for the
Tribe to be able to respond in an ap-
peal.

(b) Within 60 days of the date it re-
ceives notice of the penalty, the Tribe
may file an appeal of the action, in
whole or in part, to the Board.

(c) The Tribe must include all briefs
and supporting documentation when it
files its appeal. A copy of the appeal
and any supplemental filings must be
sent to the Office of General Counsel,
Children, Families and Aging Division,
Room 411–D, 200 Independence Avenue,
SW, Washington, DC 20201.

(d) ACF must file its reply brief and
supporting documentation within 45
days after receipt of the Tribe’s sub-
mission under paragraph (c) of this sec-
tion.

(e) The Tribe’s appeal to the Board
must follow the provisions of this sec-
tion and those at §§ 16.2, 16.9, 16.10, and
16.13 through 16.22 of this title to the
extent they are consistent with this
section.

(f) The Board will consider an appeal
filed by a Tribe on the basis of the doc-
umentation and briefs submitted, along
with any additional information the
Board may require to support a final
decision. Such information may in-
clude a hearing if the Board determines
that it is necessary. In deciding wheth-
er to uphold an adverse action or any
portion of such action, the Board will
conduct a thorough review of the
issues.

(g) The filing date shall be the date
materials are received by the Board in
a form acceptable to it.

(h) A Tribe may obtain judicial re-
view of a final decision by the Board by
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